IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH and . CVIL ACTION
CHRI STOPHER BUSH :
V.
S.C. ADAMB, et al ., : NO. 07- 4936
MEMORANDUM AND ORDER
McLaughlin, J. Novenber 3, 2008

This is a civil rights suit arising fromplaintiff
David Bush’s arrest for abducting his children fromthe custody
of his ex-wife. |In 2004, David Bush’s ex-wife, Isara |sabella
Serene, took their children from Pennsylvania to Virginia wthout
court approval and changed their identities in an effort to avoid
being found. In 2006, David Bush |ocated his children with the
aid of his brother, plaintiff Christopher Bush, a police officer
i n Newt owmn Townshi p, Pennsylvania. David Bush then obtained a
custody order froma Pennsylvania court — which was | ater vacated
as inproperly granted — and enlisted the aid of Virginia police
to take custody of his children and take themto Pennsyl vani a.

Upon | earning that her children had been given to her
ex- husband, Serene began | egal efforts to have themreturned. As
a result of these efforts, the Virginia police subsequently
i ssued a warrant for David Bush’s arrest for child abduction by a
parent and for conspiracy. David Bush was arrested in
Pennsyl vani a and extradited to Virginia where the charges agai nst
himwere ultimately dropped. Christopher Bush was subsequently
i nvestigated by the Pennsylvania State Police for his actions in
seeking to | ocate the children.

Davi d and Chri stopher Bush have brought suit under 42
US C 8§ 1983, as well as state |aw, seeking damages for David



Bush's arrest and inprisonnent and for the Pennsylvania State
Police investigation into Christopher Bush. They have naned as
def endants |sara |Isabella Serene;! two officers of the Police
Departnment of the Gty of Richnond, Virginia, Sergeant Sean Adans
and Lieutenant Brian Russell; and three officers of the

Pennsyl vania State Police, Kenneth HIl, Steven J. Ignatz, and
Sergeant Tri pp.

This Court previously granted Serene’s notion to
dismss the plaintiffs’ conplaint for failure to state a claim
but did so without prejudice. The plaintiffs filed an anended
conpl aint, dropping sonme clains and addi ng additional factual
al l egations. Serene has again noved to dism ss, as have Oficers
Adans and Russell. Al three novants argue that this Court |acks
personal jurisdiction over them Serene also argues that the
plaintiffs amended conplaint fails to state a claim

For the reasons that follow, the Court finds that it
| acks personal jurisdiction over Oficers Adans and Russell.
Based on this finding, the Court has the option to either dismss
the clai ns agai nst Adanms and Russell w thout prejudice to the
plaintiffs’ right to refile themin another forumor to sever
t hose clains and order themtransferred to a federal court with
personal jurisdiction over Adans and Russell, presumably the
United States District Court for the Eastern District of
Virginia. Because the parties did not clearly address, either in
their briefing or at oral argunent, which of these two options

Serene is naned in the caption of the plaintiffs’ conplaint
as “Sara N cole Bush a/k/a Serene Isara |Isabella a/k/a Sara
Ni col e Monserrate a/k/a Sara N cole Mnserrate Bush.” In this
Court’s prior Orders, she has been referred to as “Sara N col e
Bush.” At oral argunent, her counsel informed the Court that
Serene has legally changed her nanme to |Isara |Isabella Serene, and
the Court will therefore refer to her under that nanme in this
Menor andum and Order. 5/2/08 Tr. at 32.
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they prefer, the Court will order the parties to provide
suppl enental subm ssions on the issue.

Wth respect to defendant Serene, the Court finds that
it has personal jurisdiction over her only by virtue of one
claim the state law civil conspiracy claimalleging that Serene
conspired with defendant Sergeant Tripp. The Court believes,
however, that this conspiracy cause of action may not state a
claim and if it does not, then the Court will |ack personal
jurisdiction over the remaining clains against Serene.

The Court does not resolve that issue in this

menor andum and order, however, because at |east one of the
potential grounds for thinking that the conspiracy allegations
fail to state a claimis a line of cases that the parties have
not addressed. Accordingly, the Court wll request suppl enental
subm ssions fromthe parties before it decides Serene’ s notion.

FACTUAL BACKGROUND

The pending notions to dismss raise challenges both to
t he exi stence of personal jurisdiction under Federal Rule of
Cvil Procedure 12(b)(2) and to the sufficiency of the conplaint
under Rule 12(b)(6). Each of these chall enges invol ves a
different set of relevant facts.

For the novants’ chall enges to personal jurisdiction,
the Court nay consi der evidence outside the pleadings, including
the parties’ affidavits. Ex rel. Patterson v. F.B. 1., 893 F.2d
595, 603-04 (3d Cir. 1990). For Serene’'s challenge to the |egal
sufficiency of the conplaint, however, the Court may not, with a

few limted exceptions, consider material beyond the allegations
in the conplaint. Angstadt v. Md-Wst Sch. Dist., 377 F.3d 338,
342 (3d Cr. 2004). 1In setting out the facts relevant to

deci ding these notions, the Court wll therefore discuss

separately the allegations of the conplaint and the additional
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evi dence subm tted on the issue of personal jurisdiction.
The Allegations of the Conpl ai nt

1. | sara Serene divorces David Bush and
| eaves Pennsyl vania with the children.

Plaintiff David Bush was nmarried to defendant |sara
| sabel | a Serene. They had three children together. At the tine
the children were born, Bush and Serene were domiciled in and
citizens of Pennsylvania. 1In 2000, Serene began divorce
proceedi ngs in Pennsylvani a agai nst her husband. |In 2004, Serene
| eft Pennsylvania with her children, w thout court approval or
notice to David Bush. Am Conpl. 11 9-10.

2. Sergeant Tripp refuses to help David Bush find the
chil dren because of Tripp's agreenent with Isara
Ser ene.

Sonetinme after Serene | eft Pennsylvania, David Bush
cont acted def endant Sergeant Tripp of the Pennsylvania State
Police for help in locating his children. Tripp was instructed
by the District Attorney of “the Mansfield Pennsylvania area” to
search for the children. One of Tripp's duties was to place the
nanes of the children into the National Crinme Information Center
(“NCIC)’s Mssing Child database. Conpl. {1 45, 48, 50.

The conpl ai nt all eges Sergeant Tripp refused to help
David Bush and intentionally failed to search for the children or
enter their nanes into the NC C database. It alleges, on
information and belief, that the reason for this failure was that
Trip had entered into an agreenent with |Isara Serene “to use the
under color of state authority [sic] to deprive David Bush of his
association right to be with and raise his children.” The
conplaint also alleges on information and belief that Tripp is a
menber of “the Mansfield chapter of an organization that hides
wonen and children, to which organi zation [Isara Serene] bel ongs

and/ or as does [Serene’s] Pennsylvania custody attorney.” Am
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Conpl . Y 45-50.

3. Chri st opher Bush enters the children’s nanes into
t he NCI C dat abase.

After Sergeant Tripp failed to help him David Bush
turned to his brother, Christopher Bush, an officer in the
Newt own Townshi p police departnment, and Chri stopher Bush entered
the children’s nanes into the NCI C database. Am Conpl. {1 4445,
55- 56.

4, Davi d Bush obtai ns custody, |ocates the children,
and retrieves themwith the aid of the Virginia police.

In June 2006, David Bush was awarded custody of
his children by the Court of Common Pl eas of Luzerne County,
Pennsyl vania, Famly Court Division. Am Conpl. 7 11

In Cctober, 2006, David Bush |ocated his children in
Ri chnond, Virginia, living under different nanmes and Soci al
Security nunbers. On CQctober 13, 2006, David Bush obtained a
custody order for his children fromthe Juvenile & Donestic
Rel ations Court of the City of R chnond. Based on that order,
officers fromthe Cty of R chnond Police Departnent retrieved
the children and turned themover to their father. Two officers
of the City of Ri chnond Police Departnent, defendants Adans and
Russel |, instructed David Bush to return to Pennsylvania with his
children and he did so. Am Conpl. 9T 12-13.

5. | sara Serene conspires with Virginia police
of ficers Adans and Russell to have David Bush
arr est ed.

On Cctober 14, 2006, Serene spoke with Oficers Adans
and Russell. On information and belief, the conplaint alleges

that, at that time, Serene know ngly gave Adans and Russell fal se
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information, telling themfalsely that David Bush had physically
and enotionally harnmed her and her children and that Bush had no
| egal right to custody, having illegally obtained the

Pennsyl vani a court order he presented to the Ri chnond poli ce.

The conplaint further alleges that Serene entered into
an agreenent on QOctober 14, 2006, with Oficers Adans and Russel
to have them “aid her in her illegal conduct of |eaving the
Commonweal th of Pennsylvania with [the] children” and have them
pursue crimnal charges agai nst David Bush based on information
t hat Serene, Adanms, and Russell knew to be false. Am Conpl. 19
16-17.

On Cctober 21, 2006, the conplaint alleges that Serene,
Adans, and Russell nmade another agreenent to initiate crim nal
process agai nst David Bush “for petitioning the Cormonweal th of
Pennsyl vania and Virginia courts to obtain custody of his natural
children and to deny hi munder color of state law his civil
rights to associate with and raise his children.” Am Conpl. 11
18, 20.

6. Virginia police officers Adans and Russell have

David Bush arrested in Pennsyl vani a.

On Cctober 23, 2006, Oficers Adanms and Russell used
the allegedly false informati on provided by Serene to initiate

crim nal process against David Bush. On Cctober 24th, Adans and
Russel | “demanded” that Pennsylvania police in Newtown, Bucks
County arrest David Bush and take custody of the children to
return themto Serene. The Pennsylvania police declined to do
so, and Adans and Russell then contacted the Bucks County,
Pennsyl vania, District Attorney’s Ofice. The District Attorney
refused to act on the request unless Adans and Russel
“donesticated” their paperwork (a process which the conpl aint
does not define). On Qctober 24, 2006, Adans and Russel

contacted the Federal Bureau of Investigation and the United
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States Marshals O fice in Philadel phia for assistance in having
David Bush arrested and the children returned. Am Conpl. 9T 19,
22- 28.

Davi d Bush was arrested on Cctober 26, 2006 for felony
charges of child abduction and conspiracy. Bush was held in the
Bucks County Jail and then the Federal Detention Center in
Phi | adel phia for several weeks before being transferred to
Virginia. Am Conpl. Y 29-33.

7. Charges are dropped agai nst David Bush.

In Novenber 21, 2006, the conplaint alleges, wthout
nore detail, that Serene, Adans, and Russell “were put on notice
by the Juvenile Court of the Commonwealth of Virginia, Cty of
Ri chnmond that there was ‘no case’ or insufficient |egal or
factual basis for the charges” against David Bush and that David
Bush had “‘done nothing wong.”” Am Conpl. 1Y 36-37.

On January 5, 2007, a Virginia state court dism ssed
t he charges against David Bush. Am Conpl. § 40.

8. Chri stopher Bush is investigated by defendant
Pennsyl vani a state troopers Tripp, Ignatz, and

H 1l for putting the children’s names into the
NCl C dat abase.

In Novenber 2006, Sergeant Tripp of the Pennsyl vania
State Police contacted Christopher Bush and questi oned hi m about
his relationship with David Bush and about why he had entered the
nanmes of the Bush-Serene children into the NC C dat abase.
Chri st opher Bush responded by asking why Tripp had failed to put
the children’s nanes into the database. Followi ng this contact,
Chri stopher Bush nmade both a verbal and a witten conplaint to
t he Pennsylvania State Police about Tripp's conversation with him
and about Tripp's failure to enter the children’s nanmes into
NCIC. Am Conpl. 19 42-45, 51.



After Christopher Bush conpl ai ned about Tripp, Bush was
i nvestigated by the Pennsylvania State Police over his putting
t he Bush-Serene children’s nanes into the NCH C database. This
investigation was allegedly initiated by Sergeant Tripp and
def endant state troopers Kenneth H Il and Steven J. Ignatz.
Chri stopher Bush alleges that this investigation was “bogus” and
that defendants Tripp, HIl, and Ignatz knew Chri stopher Bush
done nothing wong when they initiated it. At the end of the
i nvestigation, Christopher Bush was cleared of wongdoing. Am
Conpl . 1 52-54.

After the investigation had concluded and Chri st opher
Bush had been cl eared, Trooper Kenneth H Il sent a letter to
Bush’s enpl oyer, the Newt own Township police departnent,
requesting that the Board of Supervisors take disciplinary action
agai nst Bush for inproper conduct. Christopher Bush alleges that
Hll's notive for witing the letter was to retaliate against him
for his association wth his brother David, for his conplaint
agai nst Sergeant Tripp, and for his lawful actions in entering
t he Bush-Serene children’s nanes into the NC C database. Am
Conmpl . 11 55-56.

B. Addi ti onal Evidence on Personal Jurisdiction

| sara Serene and O ficers Adans and Russell have
submtted affidavits and docunents in support of their notion to
di smiss for want of personal jurisdiction.

1. Orders and Opinions in the Legal Proceedi ngs
Rel ating to Custody of the Bush-Serene Children
O ficers Adans and Russell have subm tted severa

orders and opinions from Pennsyl vania state courts concerning the
cust ody di spute between David Bush and |Isara Serene. Although

t hese docunents are submtted in support of Adans and Russell’s
nmotion to dismss for want of personal jurisdiction, the Court

may al so take judicial notice of the existence and judi ci al
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effect of these orders for purposes of resolving |Isara Serene’s
motion to dismss for failure to state a claim See So. Cross

Overseas Agencies, Inc. v. Wah Kwong Shipping Group Ltd., 181
F.3d 410, 426-27 (3d GCr. 1999) (“To resolve a 12(b)(6) notion, a
court may properly | ook at public records, including judicial

proceedings, in addition to the allegations of the conplaint.
[ A court] may take judicial notice of another court’s opinion —
not for the truth of the facts recited therein, but for the
exi stence of the opinion, which is not subject to reasonabl e
di spute over its authenticity.”)

The Court of Common Pl eas of Tioga County,

Pennsyl vani a, issued a Protection from Abuse Order agai nst David
Bush on July 6, 2004. |In addition to protective provisions that
forbade David Bush fromcontact wwth |Isara Serene, her relatives,
and the children, the order also awarded primary physical custody
of the children to Isara Serene and gave David Bush no parti al
custody or visitation rights. The order provided that its

provi sions would expire on January 6, 2006. Adans-Russell Br.

Ex. 1.

In an opinion issued on August 31, 2005, the Tioga
County Court of Common Pleas set out its reasoning for an earlier
May 18, 2005, order (not provided by the parties) from which
Davi d Bush had appeal ed. According to the August 2005 opi ni on,
the May 2005 order had refused to permt David Bush to serve
| sara Serene with a petition to nodify custody because the court
found that permtting service would allow Bush to | earn Serene’s
wher eabouts. Adans- Russell Br., Ex. 2.

On March 17, 2006, the Tioga County court issued a
suppl enmental opinion to respond to the appellate court’s request
for “an update on events that have transpired since the
expiration of the Protection from Abuse Order on January 6,
2006.” The suppl enental opinion states that, on the day the
Protection from Abuse order expired, David Bush filed a conpl ai nt
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for partial custody and visitation. As of the date of the
opi nion, the court states that Bush has been unable to serve
| sara Serene with the conplaint and that Serene did not appear
for a case conference in February 2006 or for a hearing in early
March 2006. Adans-Russell Br., Ex. 3.

In May 2006, David Bush filed a petition for custody of
the children in Luzerne County, Pennsylvania. On June 23, 2006,
the Court of Common Pl eas of Luzerne County issued an order
granting David Bush primary physical and | egal custody of the
children. The order states that “if their |ocation can be
di scovered the father shall take physical custody of the m nor
children with the assistance of any | aw enforcenent agency and
return the mnor children to Pennsylvania for hearing on the
i ssue of primary physical custody.” Adans-Russell Br., Ex. 3,
Ex. 7.

On Cctober 23, 2006, the Luzerne County Court of Conmon
Pl eas issued an order vacating its earlier order granting custody
to David Bush. The Cctober 23 order states that the prior order
was “inappropriately granted” because David Bush’s petition for
custody failed to contain a basis for jurisdiction in Luzerne
County. The court stated that neither Bush nor Serene were
residents of Luzerne County and that, at the tine the original
petition was filed, there was an ongoi ng custody proceeding in
Ti oga County “which was not disclosed to the Court.” The Luzerne
court also stated that there was no proof of service of the
original petition upon Isara Serene. Adans-Russell Br., Ex. 10.

On Cct ober 25, 2006, the Juvenile & Donestic Relations
Court of the City of R chnond, Virginia issued orders granting
| sara Serene tenporary sole | egal and physical custody of her
children and ordering David Bush to have no further contact with
the children or Serene. The orders indicate on their face that
they were issued ex parte, and they set a date for a final
hearing on the custody matter for Novenber 15, 2006. Adans-
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Russell Br., Ex. 11. At oral argunment on this matter, the
parties indicated that custody proceedings in Virginia were still
ongoing. 5/2/08 Tr. at 30-31.

2. Jurisdictional Facts Concerning Oficers Adans and
Russel |

Both O fi cers Adans and Russel | have submitted affidavits
concerning their contacts wth Pennsylvania in support of their
notions to dism ss.

According to O ficer Adans’ affidavit, Oficer Adans
received a tel ephone call from Christopher Bush on Cctober 11,
2006, in which Bush identified hinself as a police officer from
Newt owmn Townshi p, Pennsylvania, and told Oficer Adans that “a
father of three [m ssing] children” would be com ng from
Pennsyl vania to Richnond to retrieve his children. Oficer Adans
avers that he referred the matter to O ficer Joel Lawson, another
officer in the Richnond Police Departnment. On information and
belief, Oficer Adans states that O ficer Lawson assisted David
Bush in obtaining physical custody of his children on October 13,
2006, after Bush provided Oficer Lawson with a copy of the order
fromthe Luzerne County Court of Common Pleas granting him
custody. Adans Aff. at 1Y 4-7, attached to Adans-Russell Br. at
Ex. 5.2

Bot h Adans and Russell’'s affidavits state that |sara

2

O ficers Adans and Russell have al so provided the Court with
a copy of Oficer Lawson’s notes concerning the actions he took
with respect to the Bush-Serene children. Adans-Russell Br., Ex.
9. These notes are undated and unsworn, but from context appear
to have been witten on or about Cctober 24, 2006. (The | ast
par agr aph of the notes reports on events “as of 1400 hours on
10/24/06 . . ."). Most of the incidents reported in the notes
concern Oficer Lawson’s contacts with David Bush and |sara
Serene and so are of little relevance to Oficers Adans and
Russell’s jurisdictional contacts with Pennsyl vani a.
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Serene approached themin Virginia on Cctober 25, 2006, seeking
their assistance in retrieving her children from David Bush.
Serene presented the officers with a copy of the Cctober 23,

2006, Order of the Luzerne County Court of Conmmon Pl eas, vacating
its prior order that had awarded custody of the Bush- Serene
children to David Bush. Serene also presented the officers with
an order fromthe Juvenile & Donmestic Relations Court of the Gty
of Ri chnmond whi ch granted her exclusive custody of the children
and whi ch forbade David Bush from having any contact with Serene
or the children. Adans Aff. at ¥ 9; Russell Aff. at § 5,
attached to Adans-Russell Br. at Ex. 6.

O ficer Russell avers that he then tel ephoned the
police departnent of Newt own Township, Pennsylvania, to request
its assistance “in procuring the return of the Bush children
wi t hout arresting David Bush,” but the Newtown Township police
“refused to provide assistance.” After this refusal, Oficer
Adans obtained fromthe |ocal magistrate of the R chnond Juvenile
& Donestic Relations Court six arrest warrants for David Bush on
fel ony charges of parental abduction and conspiracy to commt
parental abduction. Adans Aff. at § 10; Russell Aff. at T 6-7.

Based on these warrants, O ficer Russell then placed
t he nanes of the Bush-Serene children in the NCI C database.

O ficer Russell also sent a teletype to the Sheriff’s Departnent
of Bucks County, Pennsylvania, requesting its assistance in
obtaining the children’s return. After he received no response
fromthe Bucks County Sheriff, Oficer Russell next called the
Pennsyl vania State Police to request their assistance, but they
declined to help. Oficer Russell then called the R chnond field
office of the Federal Bureau of Investigation for assistance, but
they did not act i mediately. Russell Aff. at Y 8-10.

O ficer Russell next contacted two Ri chnond police
of ficers who had been assigned to the United States Marshall
Service's Fugitive Taskforce to request their assistance in
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arresting David Bush. This conversation occurred in Virginia.
On information and belief, Oficer Russell believes these

of ficers arranged for David Bush’s arrest in Pennsyl vani a.
Russel | Aff. at Y 11-12.

Nei ther O ficer Russell nor Oficer Adans partici pated
in David Bush’s arrest or entered Pennsylvania during the events
at issue. Oficer Adans never initiated any contact with any
i ndi vidual s in Pennsyl vani a concerning the Bush-Serene custody
di spute or the arrest warrants for David Bush. Adans Aff. at 91
11-14; Russell Aff. at Y 13-15.

3. Jurisdictional Facts Concerning |sara Serene

| sara Serene has submtted an affidavit in support of
her notion to dismss for want of personal jurisdiction. Init,
Serene states that she lived in Tioga County, Pennsylvania, until
2004, when she “fled the jurisdiction” and has “intentionally not
mai nt ai ned any conti nuous or systematic contacts with the
Commonweal th of Pennsylvania.” Serene states that she has lived
in Richnond, Virginia, for the past three years. Serene Aff. at
1M1 2-3, 5-6, attached as Ex. A to Serene Br.

Serene avers that the only contacts she has had with
Pennsyl vani a since leaving the jurisdiction in 2004 are her
comuni cations with her attorneys at Deem Farney, & Lopez in
Lancaster County, Pennsylvania, and her filing of an Enmergency
Petition for Special Relief in Luzerne County Court of Conmon
Pl eas to successfully vacate that court’s order granting custody
of her children to David Bush. Serene Aff. {1 6-7, 11

Through counsel at oral argunent, Serene has conceded
that, after her children were returned to David Bush, she nade
phone calls into Pennsylvania to determ ne whet her Bush had been
awar ded custody of her children. Through counsel, Serene has
al so stated that she physically traveled to Pennsylvania in

Cct ober 2006 to successfully petition the Luzerne County Court of
13



Common Pleas to vacate its custody order. 5/2/08 Tr. at 35-36.
At oral argunment, David Bush’'s counsel noted that Serene’s
presence in Pennsylvania at this tinme was al so nentioned in the
notes of O ficer Lawson, which state that on October 24, 2006,
Lawson and O ficers Russell and Adans tel ephoned | sara Serene
“who at the tine was in Pennsylvania and on anot her phone with
the FBI.” 5/2/08 Tr. at 16, 47 (citing Adans-Russell Br., EX.
9).

Plaintiff David Bush has also submtted an affidavit in
support of his opposition to the defendants’ notions. The
affidavit states that Serene has appeared in Pennsylvania for
| egal proceedings, including “every hearing, except for the
heari ngs schedule[d] on [the] custody matter.” The affidavit,
however, does not specify how many such hearings occurred and
states that, since Serene |left Pennsylvania in 2004, her
appear ances have been through counsel. Bush’'s affidavit states
that Serene litigated in the Pennsylvania Superior Court in 2005
and 2006, presumably in opposition to Bush’s appeal of the Tioga
County Court of Conmon Pleas award of custody to Serene, and in
the Luzerne County Court of Conmon Pleas in 2006 to vacate that
court’s custody order. Bush Aff. at T 4-5, attached as Ex. 1 to
Pl. Br.

Davi d Bush al so states that since 2004 Serene has
mai nt ai ned a post office box in Minesburg, Pennsylvania, and has
recei ved paynents in Pennsylvania fromDavid Bush. Bush Aff. at
71 5.

Bush al so points in his affidavit to a statenent in the
notes made by O ficer Lawson of the Ri chnond Police Departnent,
attached by Oficers Adans and Russell to their notion. 1In the
notes, Lawson states that defendant Sergeant Tripp of the
Pennsyl vania State Police called on Cctober 24, 2006, and told
Lawson that he had been involved in the case of the Bush famly
for some tine; that he would fax Lawson a copy of the custody
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order; and that Isara Serene wanted to have her ex-husband
arrested but there is no probable cause for doing so. In his
affidavit, Bush contends that this statenment shows that Serene
had contacted Sergeant Tripp in Pennsylvania and sought to have
David Bush arrested. Bush Aff. at Y 10, 13-15, citing
Adans- Russel |l Br., Ex. 9.
1. ANALYSI S

Both Serene and O ficers Adans and Russell have noved
to dismss for |lack of personal jurisdiction. Serene has also
noved to dismss for failure to state a claim The Court w ||
first address the defendants’ jurisdictional argunents.

A Personal Jurisdiction Over Adans, Russell, and Serene

Once a defendant chall enges the exi stence of personal
jurisdiction, the plaintiff bears the burden of establishing that
jurisdiction exists over the noving defendant. O Connor v. Sandy
Lane Hotel Co., Ltd., 496 F.3d 312, 316 (3d Cr. 2007). Wen, as
here, the court has not held an evidentiary hearing, then the

plaintiff need only establish a prima facie case of personal
jurisdiction, and the plaintiff is entitled to have the
allegations in its conplaint taken as true and all factual

di sputes drawn in its favor. Mller Yacht Sales, Inc. v. Smth,
384 F.3d 93, 97 (3d Cir. 2004); see also 4 Charles A Wight &
Arthur R MIller, Federal Practice and Procedure 8§ 1067.6 (2008)
(“If the contents of the plaintiff's conplaint conflicts with the

defendant's affidavits, the district court nust construe al
reasonabl e i nferences that can be drawn fromthe papers in the
plaintiff's favor.”). To establish a prinma facie case, a
plaintiff nust denonstrate, with reasonable particularity, a
sufficient nexus between the defendant and the forumstate to
support personal jurisdiction. MIller Yacht, 384 F.3d at 97.
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Unl ess ot herw se authorized by |law, a federal court
sitting in Pennsylvania has jurisdiction over parties to the
extent permtted by Pennsylvania law. Kehm Gl Co. v. Texaco,
Inc., 537 F.3d 290, (3d Cr. 2008); Fed. R Cv. P. 4(e).

Anal yzi ng whet her personal jurisdiction exists is therefore a

twostep inquiry. A court nust first look to see if the exercise
of personal jurisdiction is authorized by the applicable state
law, if it is, a court nmust then consider whether exercising
jurisdiction conports with the due process requirenents of the
United States Constitution. See Pennzoil Prod. Co. v. Colelli &
Assocs., Inc., 149 F.3d 197, 200 (3d Cir. 1998); see al so Budget
Blinds, Inc. v. Wiite, 536 F.3d 244, 260 (3d Cr. 2008). In sone
i nstances, the applicable state |aw may provide for the exercise

of jurisdiction up to the limts of constitutional due process.
In such cases, the two steps of statutory and constitutional
analysis will collapse into one. See, e.qg., Pennzoil, 149 F.3d
at 200; Mller Yacht, 384 F.3d at 96.

Courts have concei ved of personal jurisdiction as

conprising two categories: general jurisdiction and specific
jurisdiction. KehmQl, 537 F.3d at 300; O Connor, 496 F.3d at
317. Ceneral jurisdiction exists when the totality of contacts
bet ween a defendant and a judicial forumis sufficient to permt
the forumto exercise jurisdiction over the defendant regardl ess
of the specific facts of the controversy at issue. For due
process purposes, the central inquiry for general jurisdiction is
whet her a def endant has nai ntai ned systematic and conti nuous
contacts with the forumstate. Kehm G 1l, 537 F.3d at 300 (citing
Hel i copteros Nacionales de Colonbia, S.A v. Hall, 466 U S. 408,
414-15 & n. 9 (1984)). Specific jurisdiction exists when the
claimat issue “arises fromor relates to conduct purposely

directed at the forumstate.” 1d. For due process purposes, the
central inquiry for specific jurisdiction is whether the
def endant purposefully directed his activities at the forum
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whet her the plaintiff’s claimarises out of or relates to those
activities, and whether the assertion of jurisdiction conports
with fair play and substantial justice. O Connor, 496 F.3d at
317.

1. CGeneral Jurisdiction over Adans, Russell, and
Ser ene

The plaintiffs contend that they have presented
sufficient allegations to establish general jurisdiction over
def endants Adans, Russell, and Serene, arguing that all three
def endants have “continuous and systematic” contacts with
Pennsyl vani a. The novi ng defendants contend vigorously that they
| ack such contacts.

The parties’ argunents, however, are msplaced. 1In
contesting whet her “continuous and systenmatic” contacts exist, the
parti es have rushed to address the constitutional test for general
jurisdiction without first anal yzing whether general jurisdiction
here is authorized by state statute.

The Pennsyl vani a statute governing general jurisdiction
provi des that such jurisdiction exists over individuals only in
three circunstances: “(i) Presence in this Comonweal th at the
time when process is served; (ii) Domcile in this Commonweal th at
the tinme when process is served; (iii) Consent, to the extent
authori zed by the consent.” 42 Pa. C S. A 8 5301(a)(1l). By
[imting general jurisdiction over individuals in this manner,
Pennsyl vani a has chosen not to exercise its jurisdiction to the
extent permtted by constitutional due process.?

3

In contrast, the sanme statute provides that general
jurisdiction over corporations, partnerships and simlar entities
wi |l exist when such entities carry on a “continuous and
systematic part” of their business in Pennsylvania, nmaking the
statute’s exercise of general jurisdiction over such entities
coextensive with the limts of due process. 42 Pa. C. S. A 88
5301(a)(2)(iii), (a)(3)(iii).
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None of these three statutory bases for the exercise of
general jurisdiction applies to Adans, Russell, or Serene. The
plaintiffs have not argued that any of these three defendants was
present in Pennsylvania when served with process or the defendants
have consented to jurisdiction in Pennsylvania. The plaintiffs
have specifically pled in their conplaint, on information and
belief, that the domcile of all three defendants is the
Commonweal th of Virginia, and all three defendants have averred in
their affidavits that they are Virginia residents. Am Conpl. 91
5, 7; Adans Aff. T 3; Russell Aff. 7 3; Serene Aff. T 2.4

As the plaintiffs have failed to establish a prina facie
case that any of the three statutory bases for general
jurisdiction exists with respect to the noving defendants, there
is no need for the Court to consider whether the defendants have
sufficient “continuous and systematic” contacts wi th Pennsyl vani a
for the exercise of jurisdiction to conport with due process.
There is no general jurisdiction here over any of the novants.

2. Specific Jurisdiction over Adans, Russell, and
Ser ene

The statutory basis for the exercise of specific
jurisdiction in this case is set out in Pennsylvania s |ong arm
statute, 42 Pa. C. S. A 8 5322. That statute authorizes personal
jurisdiction over persons outside of Pennsylvania “to the fullest
extent allowed under the Constitution of the United States” and
“based on the nbst mninmumcontact” with Pennsyl vania al | owed
under the Constitution. 8 5322(b); Kehm G l, 537 F.3d at 299-300
Because the statute’'s reach is coextensive with constitutional due
process limts, “a district court’s exercise of personal
jurisdiction pursuant to Pennsylvania' s long-armstatute is
therefore valid as long as it is constitutional” and the court’s

18



inquiry is solely whether the exercise of personal jurisdiction
over the defendant conplies with due process. Pennzoil, 149 F.3d
at 200 (citing Renner v. Lanard Toys Ltd., 33 F.3d 277, 279 (3d
Cr. 1994)).

a. Constitutional Linmts on Specific Jurisdiction

Det er mi ni ng whet her the exercise of specific
jurisdiction conplies with constitutional due process is usually a
three-part inquiry. O Connor, 496 F.3d at 317. This inquiry is
made on a claimby-claimbasis. Marten v. Godwin, 499 F.3d 290,
296 (3d Gr. 2001).

First, the defendant nust have purposely availed itself

of the privilege of conducting activities in the forum O Connor
496 F.3d at 317 (quoting Hanson v. Denckla, 357 U S. 235, 253
(1958)). This requires that a defendant purposefully direct its

activities at the forum such that it could be said to have
“deliberately target[ed]” it. QO Connor, 496 F.3d at 317; see also
Burger King Corp. v. Rudzewi cz, 471 U. S. 462, 472 (1985). This
requi renent cannot be satisfied by the “unilateral activity” of

soneone ot her than the defendant. Wrld-w de Vol kswagen Corp. V.
Wodson, 444 U. S. 286, 298 (1980) (citing Hanson, 357 U. S at
253) .

Second, the litigation nust arise out of or relate
to’” at |east one of the activities that the defendant
purposefully directed at the forum O Connor, 496 F.3d at 317
(quoting Helicopteros, 466 U S. at 414). This cannot be

determ ned sinply by |ooking at whether the defendant’s activity

is a “but-for” cause of the plaintiff’s alleged injury. |Instead,
a court nust determ ne rel atedness on a case-by-case basis
focusing on “the notion of a tacit quid pro quo that makes
litigation in the forumreasonably foreseeable.” 1d., 496 F.3d at
322. In return for maeking a purposeful contact with a forum a
non-resident tacitly becones subject to the forums laws. The
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purpose of the relatedness requirenent is “to keep the
jurisdictional exposure that results froma contact closely
tailored to that contact’s acconpanyi ng substantive obligations.”
Id., 496 F.3d at 323. This requires a causal connection that is
“closer and nore direct” than “but for” causation, but which can
be “somewhat | ooser than the tort concept of proximate causation.”
Id. It nmust be “intimate enough to keep the quid pro quo
proportional and personal jurisdiction reasonably foreseeable.”
Id.

The third requirenent for specific jurisdiction is that
the exercise of jurisdiction nmust conport with fair play and
substantial justice. Wth respect to this requirenent, the burden
is on the defendant to show that, even though m niml contacts
with the forumexist, there are other conpelling considerations
that render the exercise of jurisdiction unreasonable. O Connor
496 F.3d at 324.

In addition to the traditional three-part inquiry into

specific jurisdiction, in limted circunstances the federal courts
have used an alternative analysis that | ooks to the effects that a

def endant’ s conduct has upon the plaintiff. See Calder v. Jones,
465 U. S. 783 (1984). Under the Calder effects test, a plaintiff
can establish personal jurisdiction by denonstrating that: 1) the
defendant conmtted an intentional tort; 2) the plaintiff felt
the brunt of the harmfromthe tort in the forumso that the form
could be said to be the “focal point” of the plaintiff’s harm and
3) the defendant “expressly ainmed” his tortious conduct at the
forum such that the forumcan be said to be the focal point of the
tortious activity and knew that the plaintiff would suffer the
brunt of the harm caused by his tortious conduct in the forum

| MO I ndus. v. Kiekert AG 155 F.3d 254, 265-66 (3d Cr. 1998); see
also Marten, 499 F.3d at 297.
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b. Specific Jurisdiction over Adans and Russel

(1) The Three-Part Test

Applying the three-part inquiry for specific
jurisdiction to Oficers Adans and Russell shows that both
officers fail the first requirenment for specific
jurisdiction, that they purposefully availed thensel ves of
the privilege of conducting activity in Pennsyl vani a.

It is not disputed that O ficers Adans and Russell did
not physically enter Pennsylvania during the events at issue in
this suit. Oficers Adans and Russell were contacted by Isara
Serene at their police station in R chnond, Virginia, and acting
on her information, obtained arrest warrants for David Bush froma
Virginia court on Virginia state charges. A defendant’s physi cal
presence in a forum however, is not necessary to establish the
m ni mum contacts necessary for personal jurisdiction. O Connor
496 F.3d at 317.

The plaintiffs argue that O ficers Adans and Russel

subj ected thensel ves to Pennsyl vani a jurisdiction when they
obtai ned arrest warrants for David Bush know ng that Bush had
returned to Pennsylvania and that the warrants woul d necessarily
have to be served in that forum and when the officers nade

t el ephone calls into Pennsyl vani a seeking the assistance of
Pennsyl vania | aw enforcenent to arrest David Bush.® They argue

5

Al though the plaintiffs’ conplaint refers to both Oficers
Adans and Russell obtaining warrants and meking calls into
Pennsyl vania, the officers’ affidavits clarify that Oficer Adans
obtained the warrants for David Bush’s arrest and that Oficer
Russell made the calls into Pennsylvania. Because the
plaintiffs’ conplaint alleges that both officers conspired
together to obtain the warrants and have them acted upon in
Pennsyl vani a, and because the Court concludes that these contacts
wi th Pennsyl vania are not sufficient for jurisdiction, the Court
will not differentiate between the contacts nmade by Oficer Adans
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that these contacts, particularly the phone calls into the forum
constitute the officers’ deliberate targeting of David Bush in
Pennsyl vani a.

The Court finds that these contacts are not enough to
establish personal jurisdiction. Merely obtaining an arrest
warrant for someone who is known to be in another state is not
sufficient to subject the officer obtaining the warrant to
personal jurisdiction in that state. Although it is foreseeable
that the warrant will be executed in the suspect’s state of
resi dence, “foreseeability al one has never been a sufficient
benchmark for personal jurisdiction under the Due Process C ause.”
Wirl d-w de Vol kswagen, 444 U.S. at 295. The critical inquiry is
whet her the defendant’s conduct and connection with the forum

state are such that he “shoul d reasonably anticipate being hal ed
into court there.” |1d. at 297. A Virginia |aw enforcenent
of ficer could not reasonably anticipate that preparing an arrest
warrant in Virginia on Virginia charges would subject himto
jurisdiction in another state.

The fact that the officers nmade phone calls into
Pennsyl vani a seeking to have their arrest warrants acted upon does
not alter this conclusion. Oficers Adans and Russell could
expect that the warrants woul d be acted upon in ordinary course by
Pennsyl vani a | aw enforcenent authorities and that David Bush woul d
be arrested. The officers’ telephone calls to Pennsylvania | aw
enf orcement sought only to expedite the warrants’ already-intended
and expected result of having David Bush arrested in Pennsyl vani a.

and O ficer Russell. In doing so, however, the Court is not
maki ng any findings as to whether the plaintiffs’ alleged
conspiracy exists or is adequately plead or whether the
plaintiffs have satisfied the requirenents of co-conspirator
jurisdiction. Cf. Mass. Sch. of Law at Andover, Inc. v. Am Bar
Ass'n, 846 F. Supp. 374, 379 (1994) (discussing the requirenents
for the jurisdictional contacts of one defendant to be attributed
to a co-conspirator).
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As such, the calls do not establish that Oficers Adans and
Russel | purposely avail ed thenselves of any privilege of acting in
Pennsyl vani a, beyond the privilege of having their arrest warrants
honored. This is not enough for the officers to have reasonably
antici pated being haled into a Pennsylvania court.

This is particularly true because Oficers Adans and
Russel |’ s connection with Pennsylvania arises solely from David
Bush’s decision to return to that state. The “unilateral activity
of those who claimsone relationship with a nonresident defendant
cannot satisfy the requirenent of contact with the forumstate.”
Burger King, 471 U S. at 474 (citing Hanson, 357 U S. at 253).
Here, after commtting actions in Virginia that persuaded a

Virginia magistrate to issue arrest warrants, David Bush returned
to his hone state of Pennsylvania. Oficers Adans and Russell’s
attenpts to have those warrants executed on Bush in Pennsyl vani a
were therefore not a reflection of the officers’ purposeful
decision to direct activity to that forum but of David Bush’'s
decision to return there. Because the officers’ contacts with
Pennsyl vani a were determ ned by David Bush’s choices, they do not

reflect the deliberate and purposeful targeting
of the forum necessary for personal jurisdiction.

(2) The Cal der Effects Test

The plaintiffs also argue that personal jurisdiction
over Oficers Adans and Russell can be established under the
Cal der effects test. The Court finds that the plaintiffs have
failed to establish the elenents of the Calder test.

The first elenment of the Calder test is that the
def endants be accused of conmitting an intentional tort. Here,
the plaintiffs allege that Oficers Adans and Russel
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intentionally caused David Bush to be falsely arrested and

mal i ci ously prosecuted in violation of 42 U.S.C. 8 1983 and state
tort law, and further allege that Bush’s arrest was in retaliation
for his exercise of his first amendnment rights. The plaintiffs
have therefore satisfied this first element. See Marten, 499 F. 3d

290 (applying the Calder effects test to a § 1983 claimfor first
anmendnent retaliation).

The second el enent, however, does not appear to be net
here. Although David Bush was arrested in Pennsyl vania, the
purpose of that arrest was to bring himto Virginia to be tried in
the Virginia courts. It is not clear, therefore, that Bush “felt
the brunt” of the harmfrom O ficer Adans and Russell’s all eged
tortious actions in Pennsylvania, rather than Virginia. Al though
Bush was hel d for several weeks in facilities in Pennsylvania, he
was eventually transferred to Virginia and held there before
charges were dropped. The focal point of Bush’s harm woul d
t herefore appear to be Virginia.

The plaintiffs have also failed to establish the third
el enent of the Calder test. That elenent requires the plaintiffs
to show that O ficer Adans and Russell expressly ained their
tortious activity at Pennsylvania and that they knew that Bush
woul d suffer the brunt of the harm caused by their conduct in that
state. Merely know ng that Bush would be in Pennsylvania when he
woul d be arrested is not enough. See Marten, 499 F.3d at 298.

In Marten, a plaintiff |located in Pennsylvania was
enrolled in a web-based degree program from a Kansas state
university. After the Martin plaintiff was expelled for alleged
academ ¢ m sconduct, he brought a 8 1983 suit in Pennsyl vani a
al l eging that he had been retaliated against for exercising his
first amendnent rights. The plaintiff contended that the
Pennsyl vani a court had personal jurisdiction over the Kansas
def endants under the Cal der effects test because the plaintiff
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suffered the harm of expul sion in Pennsylvania. On appeal, the
Marten court held that this was insufficient to satisfy Cal der
because there was no evidence that the defendants expressly ai ned
their conduct at the plaintiff’s |ocation, even though the
def endants knew that the plaintiff was residing in Pennsylvani a
when they expelled himand had sent the letter informng the
plaintiff of his expulsion to his Pennsylvania residence. 1d.,
499 F.3d at 294, 298-99. Absent evidence of “specific activity
i ndicating the defendants ‘expressly ainmed their conduct at
Pennsyl vania, the District Court did not have jurisdiction.” [|d.
at 299 (quoting I MO Indus., 155 F.3d at 256).

Appl yi ng the reasoning of Marten, the plaintiffs here

have not established that Oficers Adans and Russell purposefully
ainmed their activities at Pennsylvania. Although the officers
knew t hat David Bush was in Pennsyl vani a when they obtai ned arrest
warrants, and al though they tel ephoned Pennsyl vania | aw
enforcenent seeking to have those warrants executed, this does not
establish that the officers deliberately ained their conduct at
Pennsyl vani a.

In addition, the third elenent of the Calder test also
requires Oficers Adans and Russell to have known that David Bush
woul d suffer the “brunt” of the harmfromtheir actions in
Pennsyl vania. G ven that the purpose of the officers’ seeking to
have David Bush arrested was to have himbrought to Virginia to
face Virginia charges, the plaintiffs cannot establish that the
of ficers knew that the brunt of the harmthat Bush woul d suffer
fromthe arrest would take place in Pennsylvani a.

C. Specific Jurisdiction over |Isara Serene

The plaintiffs’ clainms against |sara Serene are broader
t han those against Oficers Adanms and Russell. Because the
determ nati on of personal jurisdiction nmust be done clai mby
claim the additional allegations against Serene require a
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separate anal ysi s.

To the extent that the plaintiffs are arguing that
Serene is subject to jurisdiction in Pennsylvani a because Adans
and Russell acted as her agents and co-conspirators in seeking to
have David Bush arrested, then this argunent fails for the reasons
di scussed above: Adans and Russell’s contacts w th Pennsyl vani a
are insufficient to establish personal jurisdiction over them and
therefore, even if they are inputed to Serene, they cannot
establish personal jurisdiction over her. Simlarly, to the
extent that the plaintiffs argue that Serene should be subject to
jurisdiction in Pennsyl vani a because she nmade calls into the
jurisdiction seeking to have her children returned and David Bush
arrested, then these argunents fall short because, as discussed
with respect to Adans and Russell, such calls are insufficient to
show t hat Serene purposefully availed herself of the privilege of
acting in Pennsylvania.®

Serene, however, has additional contacts with
Pennsyl vani a that Adans and Russell do not. Serene participated
in divorce and custody proceedings in Tioga County, in person
until she fled Pennsylvania in 2004 and t hrough counsel afterward.
Serene al so physically entered Pennsylvania in Cctober 2006, after
David Bush retrieved her children fromVirginia, to petition the

6

Serene’s calls into Pennsylvania are also insufficient to
establish personal jurisdiction because there is no evidence in
the record that these calls were acted upon. Both the
plaintiffs conplaint and the parties’ affidavits indicate that
David Bush was arrested after Oficers Adans and Russel
contacted Virginia police assigned to the United States Marshal s
Service. Because Serene’s calls are not a “but for” cause of
David Bush’s arrest, the calls are not sufficiently related to
the plaintiffs’ claims to support personal jurisdiction. See
O Connor, 496 F.3d at 323 (“specific jurisdiction requires a
cl oser and nore direct causal connection than that provided by
the but-for test”).
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Court of Common Pl eas of Luzerne County to vacate its custody
order. These contacts are sufficiently extensive to show t hat
Serene purposefully availed herself of the privilege of acting in
Pennsyl vani a, thereby satisfying the first el enent of the
traditional test for specific jurisdiction.

These contacts with Pennsyl vani a, however, are not
sufficiently related to the plaintiffs’ clainms in this litigation
to satisfy the second elenment for jurisdiction. 1In order for
Serene’ s invol venent with Pennsyl vani a custody proceedings to give
rise to specific jurisdiction, the plaintiffs’ clains nust “arise
out of or relate to” those contacts. This requires that the
contacts be not only a “but for” cause of the plaintiff’s clains,
but that the contacts give rise to substantive obligations that
warrant the exercise of jurisdiction. O Connor, 496 F.3d at 323.

Bot h Serene’s involvenent in the original custody
proceeding in Tioga County and her intervention to vacate the
i nproperly granted custody order in Luzerne County are “but for”
causes for David Bush’s eventual arrest. Had Serene not divorced
Davi d Bush and not sought and been awarded custody, or had she not
intervened to vacate the Luzerne County order, then David Bush
woul d have had | egal custody of the Bush-Serene children and could
not have been arrested for abducting them This “but for”
connection to David Bush’s arrest, however, is renote and
attenuat ed and cannot support jurisdiction.

Serene’ s invol venent in custody proceedings in Tioga and
Luzerne Counties gave rise to “acconpanyi ng substantive
obl i gations” inposed by Pennsylvania |law. Serene, for exanple,
became obligated to obey court rulings and to act truthfully with
respect to the tribunals. |If the plaintiffs’ clains here were
based on Serene’s alleged failure to conply with Pennsyl vani a
court rulings or on alleged msstatenents in the custody
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proceedi ngs, then the litigation would bear a sufficient
relationship to the obligations inposed by Serene’s contacts with
Pennsyl vani a to support specific jurisdiction. None of the
plaintiffs’ clains in this litigation, however, is based on
anything Serene said or did in the Pennsyl vania custody

proceedi ngs. As such, this litigation does not “arise fromor
relate to” Serene’s actions in those proceedi ngs and those actions
do not support specific jurisdiction.

Specific jurisdiction exists, however, wth respect to
one set of clainms that the plaintiffs nmake against |sara Serene.
The plaintiffs allege that Serene entered into an agreenment with
def endant Sergeant Tripp of the Pennsylvania State Police “to use
t he under color of state authority [sic] to deprive David Bush of
his association right to be wwth and raise his children.” As a
result of this agreenent, the plaintiffs allege that Sergeant
Tripp refused to enter the Bush-Serene children’s nanes into the
NCI C dat abase after Serene took them from Pennsyl vania in 2004.
Am Conpl . 11 45-50.

By allegedly entering into an agreenent with Sergeant
Tripp to have himdeliberately decline to performhis duty as a
Pennsyl vani a state trooper, Serene purposefully availed herself of
the privilege of acting in Pennsylvania and satisfied the first
el enent of specific jurisdiction. Serene’ s alleged agreenent was
made wi th a Pennsyl vania | aw enforcenent officer and was all egedly
intended to interfere with his duties in Pennsylvania. The
al I egations concerning Serene and Sergeant Tripp also satisfy the
second el enent for specific jurisdiction because the clains
concerning Serene and Sergeant Tripp “arise out of and relate to”
the all eged agreenent.

The third required el enent for specific jurisdiction is
that its exercise nmust conport with fair play and substanti al
justice. Factors to be considered in determning this are “‘the

28



burden on the defendant, the forumstate's interest in

adj udicating the dispute, the plaintiff’s interest in obtaining
convenient and effective relief, [and] the interstate

judicial systems interest in obtaining the nost efficient
resolution of controversies.’” O Connor, 496 F.3d at 324 (quoting
Burger King, 471 U.S. at 477).

After exam ning all of these factors, the Court finds

that the exercise of personal jurisdiction over Serene is
reasonable with respect to the allegations concerning the
agreenent with Sergeant Tripp. |In particular, the Court finds

t hat Pennsyl vania has a strong interest in adjudicating

al l egations that one of its |law enforcenent officers deliberately
di sregarded his duties. The Court also finds that litigation in
Pennsyl vani a woul d not unduly burden defendant Serene, given that
she has conceded that she has participated in custody proceedi ngs
in the state during recent years.

B. Suppl enent al Subm ssi ons Required of the Parties to
Address the Remaining Issues Raised in the Mtions.

Havi ng found that the Court |acks personal jurisdiction
over defendants Adans and Russell and has personal jurisdiction
over defendant Serene only by virtue of the plaintiffs civil
conspiracy cl ai magai nst her and Sergeant Tripp, the Court wll
require suppl enental subm ssions fromthe parties before di sposing
of the remaining issues raised by the parties’ notions.

1. Subm ssion regarding the D sm ssal or Transfer of
the Plaintiffs’ O ains against Adans and Russel

The Court has found that it |acks personal jurisdiction
over Oficers Adanms and Russell. The Court may therefore either
dism ss the plaintiffs’ clainms against those defendants or sever
those clains and transfer themto another federal forum where
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personal jurisdiction exists and venue is proper. Goldlaw, Inc.
v. Heiman, 369 U. S. 463, 466-67 (1962) (holding that a court
| acki ng personal jurisdiction may transfer a case under 28 U. S.C.
8§ 1406(a), rather than dismss it); see also Lafferty v. St. Ri el
495 F.3d 72 (3d Cir. 2007).

In their notion, Adans and Russell sought to dism ss the

cl aims agai nst them for |lack of personal jurisdiction and | ack of
venue, and in the alternative, sought to have the clains agai nst

t hem severed and transferred to the Eastern District of Virginia
for the convenience of parties and w tnesses under 28 U.S. C

§ 1404(a). Neither Adans and Russell nor the plaintiffs addressed
whet her the claims should be transferred under § 1406, in the
event the Court found that it |acked personal jurisdiction. The
Court will therefore request that the parties file suppl enental
subm ssi ons addressi ng whet her the Court should disn ss or sever
and transfer the clains agai nst Adans and Russell. These
subm ssi ons should al so address whether, if the Court finds that
it lacks jurisdiction against |Isara Serene, the clains against her
shoul d be dism ssed or severed and transferred.

2. Subm ssion regarding Potentially D spositive Case
Law Related to Cvil Conspiracy O ai mAgai nst Serene

In addition to noving to dismss for |ack of personal
jurisdiction, Serene has also noved to dism ss all clains against
her under Fed. R Civ. P. 12(b)(6) for failure to state a claim
As set out above, the Court has found that it has personal
jurisdiction over Serene only by virtue of one of plaintiff’s
claims — that for state |law conspiracy. |[If that conspiracy claim
is legally insufficient to state a claim then the Court wll |ack
personal jurisdiction over Serene. Judicial econony therefore
suggests that the Court start any 12(b)(6) analysis with the
plaintiffs’ conspiracy claim
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In beginning its analysis of that claim however, the
Court discovered a line of potentially dispositive cases that the
parti es had not addressed. Rather than continue its analysis of the
conspiracy cl ai magai nst Serene without benefit of the parties’

t houghts on these cases, the Court has decided to order suppl enental
subm ssions fromthe parties on that issue. Once the Court has
recei ved the suppl enmental subm ssions, the Court can begin its

anal ysis of Serene’s 12(b)(6) notion anew with the benefit of the
parties’ thoughts on all the issues it raises.

Because the Court is requesting these suppl enent al
submi ssions at an early stage of its analysis of the issues raised
by Serene’s 12(b)(6) notion, the parties should not interpret the
Court’s request for such subm ssions to suggest that the issues
raised by this line of cases are the only potential grounds for
Court’s eventual decision on the notion. The Court has yet to
deci de any of the 12(b)(6) grounds raised by Serene (and opposed by
plaintiffs) and will grapple with themonly after it receives the
parties’ supplenmental subm ssions. The Court may ultimtely decide
the 12(b)(6) notion on issues raised in the parties’ existing
briefing.

The Court will now discuss the line of cases and the
tentative argument upon which it would |like the parties’ thoughts.
These cases suggest that there is no private cause of action in
Pennsyl vania for a police officer’s “nonfeasance” or failure to
performhis official duties. |If this is a valid statenent of
Pennsyl vania law, then it could be argued that Sergeant Tripp' s
alleged failure to investigate the Bush-Serene’ s children s renova
from Pennsylvania or to put the children’s nanes in the NC C
dat abase are all egations of “nonfeasance” and so cannot be the
subject of a private right of action under Pennsylvania law. |f the
plaintiffs do not have a private right of action against Tripp for
these acts, then they cannot maintain a civil conspiracy claim
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agai nst Serene for conspiring with Tripp to performthose sane acts.
Phillips v. Selig _ A 2d __, 2008 W 4603476 (Pa. Super. C. Cct.
17, 2008) (“absent a civil cause of action for a particular act,

there can be no cause of action for civil conspiracy to commt that
act”).

The cases that the Court has found that suggest that
Pennsyl vani a does not recognize a private right of action for |aw
enf orcenment “nonfeasance” are Caldwell v. Gty of Phila., 517 A 2d
1296, 1299 (Pa. Super Ct. 1986) Mlendez v. Gty of Phila., 466
A. 2d 1060, 1063 (Pa. Super. C. 1983); Berlin v. Drexel Univ., 10 D
& C. 3rd 319, 329 (C.P. Phila. Co. 1979; and Mller v. US., 561 F
Supp. 1129, 1135, 1137 (E.D. Pa. 1983).

As stated in Ml endez, acts of nonfeasance by a | aw

enforcenent officer — a failure to performone’s duties — are
ordinarily not actionable because they are public duties owed to the
citizenry at large and not to any individual. Ml endez, 466 A 2d at
1063. “If a duty which the official authority inposes upon an
officer is a duty to the public, then a failure to performit, or an
i nadequat e or erroneous performance, must be a public not an

i ndi vidual injury and nust be addressed, if at all, in sone form of
public prosecution.” Caldwell, 517 A 2d at 1299 (quoting Berlin, 10
D. & C. 3rd at 329). Breach of such duties ordinarily does not
create liability on the part of an individual absent a “speci al

rel ati onshi p” between the individual and the officer, such as when
an officer has placed an individual in danger or has specifically
undertaken a responsibility to provide adequate protection.

Cal dwel | at 1299; see also Mller, 561 F. Supp. AT 1135, 1137
(noting that prior Pennsylvania decisions “did not intend to inpose

any liability on the police departnent for nonfeasance” absent a
speci al relationship, but predicting that the Pennsylvani a Suprene
Court would inpose a duty on a police departnent to protect
informants with whomit had established such a rel ationship).
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As set out in the acconpanying order, the Court directs
the parties to file supplenental subm ssions addressing the
applicability of these cases to the plaintiffs’ conspiracy claim
agai nst Serene and Tri pp.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH and : ClVIL ACTI ON
CHRI STOPHER BUSH :

V.
S.C. ADAMB, et al., : NO. 07- 4936

ORDER
AND NOW this 3rd day of Novenber, 2008, upon

consideration of the Mdtion to Dismss, Transfer Venue or Quash
Servi ce of defendants Sean Adanms and Brian Russell (Docket No. 10)
and the Motion to Dismss Plaintiffs’ First Anmended Conpl ai nt of
def endant Sara Ni cole Bush a/k/a Serene |Isara |sabella a/k/a Sara
Ni col e Monserrate a/k/a Sara N col e Monserrate Bush (hereinafter
“Serene”) (Docket No. 11), and the responses thereto, |IT IS HEREBY
ORDERED, for the reasons set out in the acconpanyi ng nmenor andum of
| aw, that:

1. The Motion to Dismss, Transfer Venue or Quash
Service of defendants Sean Adans and Brian Russell is GRANTED I N
PART as follows. The Court finds that it |acks personal
jurisdiction agai nst defendants Adans and Russell, but will require
suppl enmental subm ssions by the parties before determ ni ng whet her
the Court should dismss the clainms agai nst Adans and Russell or
whet her it should sever those clains and transfer themto an
appropriate forum

2. The Court will require supplenental subm ssions by
the parties before it can resolve the issues raised by Serene’s
Motion to Dismiss. These supplenmental subm ssions shoul d address
the case | aw described in the acconpanyi ng nenorandum of | aw whi ch
suggests that the plaintiffs’ civil conspiracy clai magainst
def endant Serene may not be cogni zabl e under Pennsyl vani a | aw.

3. The plaintiffs shall file the supplenmental subm ssion
required by this Order and nore fully described in the acconpanying



menor andum of | aw on or before November 17, 2008. The defendants
may file a response to the plaintiffs’ supplenental subm ssion on or
bef ore Novenber 26, 2008.

BY THE COURT:

[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




